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- R.CUMISHRA -
‘ ' ' HOTARY, CUTTACK TOVH
o (ODISHA), Rogd. 1io-2i/25

- Secretarxat,.Bhubaneswa
4) The D1smct Magi
P.o./Dist.-Ganjam

‘National Highwa
- Through its chairmap

An apphcanon Under Article 226 & 227
of the Constitution oflndla '

AND

M/s. KMC-RK:SD gv)

- Plot no.-143/B, Barmunda Duplex

Colony,’ Bhubaneswar-75] 003,

Dist-  Khurda, Oz:hsla . Tepresented -
through its Authorized R Repreuentanve
S Rohit Kumar - Das, Mandg"lg
Director of M/s RKD Consrmcnons Pvt.
Lid.

..... Petitioner

- -Vis-

State of Odisha- o
Repres‘enfed through tbe . Chief .-

Secretary Government of Od1sha At-
Secretanat Bhubaneswar D1st -Khurda g

Prmcxpal Secretary Department of Steel
& Mines, Government of Odisha, At-

Secretariat, Bhubaneswar DISL ~I\hurda

~ Principal Secretary

Department of
Revenue, Govemment

of Odlsha At-
r, Dist. +Khurda

1strate. cum. Collect'or,’ ‘
- Dist.-Ganjam, At-Collectorate, |

¥$ Authority of Indxa

G-5& 6, Sector 10,
Dwarka, New Delhi-110 075




Project Director,

Preject Implementation Uni, o
National HighVJays Authority of India
‘Surya _Ni.Wasv’.','Sal»es Tax Square .
Engineering School Road

Ber_h'ampur - 760 010, Orissa

DHV B.V.

Construction Supervision Consultants

At-Dura; Pathara on ‘G’opalpurfRdaid,

(1= 'Fldo.r'of:' United Bank of Inaja.'
Building), P.0O.-Bahadurpeta
- Dist- Ganjam = 760 007,

Orissa -

Qpp.'Par_li_ES |
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W.I’.(C) No.1183¢ of 2013

*[O: H. ©.-98)

."Date of
- Order

—

- ORDER WITH s1GNATURE Offee note as o 4, any)

. ‘ | | Ataken‘onO_rder-'
5. 18.0320f5 W.P.[C) Nos.11830] 11831, 11832, TTag e

. 11832, 11835 yigas
-, 11834 of 2013, w.p ] Nosi24022, ‘Da0ns. -
24024, 24025, 2405 24027, 8 oar3)

g the res;_'aective pe'tition_er'é"andl. |
. Mr: S.P. Mishra, learned Advocate; General op behalf of
-the State, R e

;In 'this‘ba{tch' of Writﬁpphcaﬁon_s, mei'fQuéﬁﬁg.'_' '.
pray‘er, has been made: e : o '

‘ “In  the  facts .4 d. under -tha'
o circ‘:umstances_ menti'o_neag1 1 is.
~ humbly ‘Prayed that thig Hon'ble Court. may -
"g'r'at:iously be pleased tg admit the wrif S,
. application, ‘issye Rule Nig calling upon ' -

N e U at ‘the ~increased rate - effective _ﬁ;dm.'f -
TR RS S 01.09.2010 shall not be declared as illegg] e
> ;and ultra vires the OMMC Rules, 2004 ang -+~ -
“.to reﬁmd'th,e‘.rqy'alty already ,dcduc;:ed_-as R
'suéhenhénced_rate,."‘ S VL - o
, " Shorn of unnecessary ) jetails_, ‘it would . be ' _
.important herein to- quote Rule 28 of the Origsa: Minor - = .-
. Mﬁiérals'CoiiéessiOn, Ruies, 2004, wihjcb is asun d?f!_ L

c T eog Liability for payment of Royalty, Dead .
Rent'etc.: - R SO T .
AR - .-The lessee : shall be liabie to pay_deac} fen
. surface - rent, royalty and fees  for co'mpc'ns'gt

: “afforestation at'me.following'rates, namely: - A
SRR W .The holder.of a quarry lease. shall ‘pay.
: the State G‘overnmer@t every year the'ge
- rentand surface renf at the rates-specifi
in Schedule I for all|the areas’ included

the instrument of lIegse: ~

- . '. .. . e ) A i .
OGP_-MP—F}TS-UQ (H.C.) 39—2.‘00,000—25‘-‘12-201"3 \
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‘ taken on Order

~Provided that th

Schedule I may be ]
from time to time by

to the said Schedul

> rates specxﬁed n
reyised. by Government
an anmiendment made
e, but no enhancerent

shall be made befgre the expiry of three
years: from the datk: When the rates were
last fixed: .
Provided further that in :CB.SC" the rates of .
dead rent and sutface rent specified in -
- Schedule I are not|revised after. expiry of -
o _ ‘ three years from the date when the rates
5 I I SRR :were last .revised due to any reason; an
A A o - automatic increase ‘of forty percent
‘ . A : thereon shall be effecuve from the fourth'. -
a0 b T year, |
N T Provided also that dvhere the. holder of the
E R AU : . quarry lease becomés liable for payment of -
R S R . royalty. for any r mineral removed or
AEURTR . 33 N consumed by hﬁr;Er his' ‘agent, manager -
‘ N i : ' . and _employees or the- contractor from’ the
" leased area, he shall be liable to ‘pay either .
such royalty or the' dead rent in respect of '
N _that area, whichever is higher.
© (i) ‘Rayalty shall be; leviable on: minor
 'minerals removed ffom the leased area at _
. -the rates spec1ﬁed i Schedule II:
' Provided that the -State Government
.may,_ by notification in the .Official . .-
Gazette, .amend the. Schedule 1l as to. -
enhance or reduct the rate at.which
7 rovalty. shall be ﬂayable in respect of .
. any mineral but no enhancement shall . .-
be made before the expiry of three
‘years from the date when the ratés we .
- last revised: S
Provided further thht in case the rate of g

20 INDIA siie s

IO TWORUBEES ™

PG . - . . royalty specified in| Schedile II are not
ok .. revised after. expify of threé years from the
i_'ﬁ";’r:-' <> 2N date when the rate§ were last fixed due to

SRR . -any reason; and automatic- iricrease of.
e T . forty" percent thereon shall be effectwe
Eeer Y IR : .fromthefourthye 2

T 4 _ (i) 'The. lessee shall pPay, ‘in. addltlon to the. ]
AR O _ surface rent, dead fent .or. roya.lty, as the -
' ' . ' ++ - case may be, fees for compensatory

NEBLMR DTS 194 Y 39-2 00 009-25-12-2014 IN
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of Order| *  Order’
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|

ORDER WITHSIGNATURE . - O"'CG nole as {o action
: takenon Order

- falrly submits that the Second provrso to Rule 28(1]) of thc

. effect.mg the enhancement on 01 09.2007 and

afforestation at rates as may be specified

by Government from time to time,”

Learned counsel for the ; petrtxoners submus that

the aforesaid Rule 28 and Schedule II to the Rules were

enacted’ and notified by the Stlate of Onssa wef
01.09.2004.

Challenge has been made ! to the Second proviso

,to Rule 28(m) which appears to havle been rehed upon by.

- the State to effect revisions on Oll 09. 2007 01.09. 2010
- and Ol. 09.2013. Learned: counsel apnearmg for ‘the

‘ peunoners who are all holders of quarry leases, contends".

. .thet it was mandato*y on the part; of the State to- effect - K
| t:ny change to the rates stipulated }.n Schedule II only by -
" 'way of making a notification amendmg Schedule Il to the

~ Rules.. No reliance ought to have been placed on. the

Second proviso to effect - enhancements that to

repeatedly on successive penods as;tnoted herelnabove

Learned counsel for the eutloners submlts in

| '. the alternate that even if the Second proviso to Rule 28(II) N

.1s upheld it: may at best Jusbfy enhta.ncement of. the rates _ |
- fixed in Schedule Il by 40% w.e.f. ile. in the 4% year, for

wluch reason enhanccment was maLe on Ol :09. 2007 but,
the - said prowso could not have lbeen resorted to for

Justd'ymg the subsequent enhahcements made on
01 09.2010 and 01.09.2013, !

Learned Advocate General ,on behalf of the State. .
‘OMMCE Rules 2004 could ‘have bed,n resorted to onl

‘amendment- of the nonﬁcatlon Was necessary,

|
legrslarure had mandated in thCISecond prowso, .4

-2.00.000-25-12_a2o14 \\

(if any),
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SI. No. Date of 3 ORDER WITH SIGNATURE Office note s (o actioy, (if any),
of Order[  Order L o

laken on Order

pe'rg:entage of enhancement 1o th schedule, Which wag
made effective originally from 01.09.2004. 'As- a-

t'is submitted that. the
09.2004 and ’the 1st

notification since by a

' conatquuncc of such submission,
. o ' original fivation of rates on 0l
R revision opn 01;09.20()[ required n¢
legi.s,l'aﬁvej Act by iritrodht:&g the
'_S(,hed ale: I, itse'u’; stood 4
implication, o

Second’ p'r‘pviso., ,it;he‘ o
mended/modified by

o view of the submid
S .. | -covnsel for thc pr‘t\anne £ as we‘] 23 leamed conngel fm '
' ' ' tha “’a te, it i3 clcar ﬂl&t thie enho_'xrnn‘ntv *E

1e1eah
| eff23fed on 01.09.2010 and 0§.09,2013

_jU stified in lewr & since, ammtceul

sron» of the lean-f-d-’

‘cannot he.

.l . . :
e Second proviso itself -

am.s not auumrm- ny’

subsequent enboncements of -
rates gs Stl}lulthd in the .,chedule ‘}

without carvying
L o ‘out amendment to Scheduie 11, o '
- . . i . ks . L _’_’_’——_—#—’d\\

“In view of the snbmissions advanced by the .

: lea'med rot'tﬁeels we have no hesitation in declaring that -
Stafy Stafe writhout efiet:hng :
- any change in. S hecul* I o 01.09.2010 dﬂd bl .09, 2013'
.U cheduls 7 |

are wii thout ‘any autborztj of Jaw, l

B

. the. 'nhancemen‘r. made by the §

It would be pt‘\‘tme")t alsoI herein fo tdk\. note of o
the -fac‘L that Lhr* State uwemment h'we made an

- amendment -to vareus rules irjchuding Rhle 08 hy
, Notuﬁcatmn dated -16th oepte'rnm,r °014'publi"hiﬁg in the-
.,"~Od.lbha (:azette and the: bdld amendment to Rule 28 are

not . suchct matter of challenge -in the present Wn+

; '.apphcattons but, .ob\nously & same would - be .

enforceable. from the- date on wluc]\ the said amendment
. L} came into. effect '

K OGP-MP-PTS-U2(H. C ) 39-2,00,000-25-12-2014 :
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In the light of the di‘scussions made

hereinabove, the only issue ; that Temains  for

consideration in the present case .1s what relief can be
e

I
granted to the petmoners i

Learned counsel for the betltroners clalm that.'
the petitioners are contractors under the State who have

- carried out or carrying out vanous contracts under the-

- State and ‘the State agericies (eniployers) are’ effectmg .

.deductxon of royalty at the enhant:ed rates and further
* claim’ that they have not been reudbur%ed the enhanced -
- royalty though deducted from their espectrve bﬂ]s
- Learned Advocate GenerL.l

. (4 in any unjust emchmenumthw&

'made ThlS Court had an opport mty to deal wrth a
sumlar 1ssue-1n the case of Akuli Charan- Das etc. etc.- )
St.ate of Orissa - and others reported in ALR:2007 -

-\

' submrts that the o
. quashmg of the subsequent enha.dcements made in the st
rates on 01. 09,2010 and 01. 09. 2013 ought- not to result .

We are in.agreement with tﬁ1e above subrmssmns D

.Onssa 197 and cons1denng the clarm of contractors for R

'relmbursement of enhanced roy: ty, thrs Court had‘ )

concluded and issued the directibns to the followmg .
.’_eﬁ'ect L L i '

-“(1) It is hereby declared that the peutloners '
are’ justified in their claim - for: ..
rembursement on the basis of the

. revised rate stipulatediin 2004 Rules.

- (2) The petitioners may revise ‘their bills fo-
' . Incorporate such -enhanced claim on .. - .
' acc t of revised royalty : o
- (3) The State.is to effect| re rexmbursement/ R
payment towards, royalty subject to the-
petlt.loners furnishin evidence of

A 98 49 2N \
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taken on Order

e e

Wlth relercncc fo the afpresaid judgment citcd“
~ hereinabove and the present s1tua1‘;on that arises for our . \
conmdera’uon we direct as follows

1. We declare that the enhancements made by - \

the State to the rate specified in Schedule I
on 01.09.2010 and 0}.09.2013 are declared
'___/———'—.k )

unla .

0. The petitioners leall app':o'a'ch' ‘their -

employers, who are to 'compute the extent to
which- royalty has been deducted from their
‘ * respective bills and- also to cerufy Whether the
T ' ., o M deducted from the

' %@ |petitioners ~ bills, ha{he been relmbursed

and/or added to the contract pnce or not In

— =

O ——

—
the event the employer glves the necessary
T ]

. certificate _indicating that the enhanced ,

-k————-—/
royalty deducted has no‘t been re_1mbutsed. )

Such- certiﬁcate'. ‘shall be issued to the

petitioners within- a ‘period of three months

—_— = -

: from today. |
3. On receipt of such cerhﬁcates, the same may
be produced before the respectwe Tahas:ldars -

and the Tahasﬂdars $ha11 in turn treat the
certificates as -_apphdauons for rep_ggi_ of
ﬂﬂgf—' Howeyer, we ake it 'cle_ar that the Y

‘petmoners who have Oﬁgoiug projects. with
the State, may, mstead of seekmg refund of
gny excess royalty paid, may. opt for allowmg ‘
' adjustment of the refu hdable amount against:
any . ongoing p'roj.ects that they may b;‘ '
. undertaking.

i
|

SEm TR |




ORDER WITH SIGNATURE Office note as 10 action (i any),
‘ jaken on Order

4. The 'employ'_er wil work out and issue
necessary éomputanonal certification within-
three months’ and within two months
thereafter the peutlone“rs ‘may either opt for .
adjustment agamst the\r ongomg work or the
Tahasildar concemed rshall recommend for
refund from. the Treasury '

With the anresald observatrons and dJrecnons

' these writ applica tlons ‘stands dlspdied of.

Free copy.of this- order be handed over 10 the

learned counsel . for the State  for necessary

commumcanon and, comphance

Urgent ceruﬁed copy of tths order be granted onl
pr0per apphcatlon. 3 GAI I M 057@”%
g B ww 9,3

. ————
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