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Sri A lrlaha lrk,

FA-cum- Addl. Secretary to Govt.

To

All Departments.

COURT MATTER
URGENT

l)-

Sub- W.P. (C) No 712012017 filed by Ajay Kumar Jain-Vrs-State of Odisha & others with

similar other cases.

ln inviting reference to the subject cited above the undersigned is directed to say that

the Govt in Works Department made amendment to Para-3.5.5 (v) of Note-ll of OPWD

Code, Vol.-l by modification vide Office lt4emorandum No 5288A/V dt.04.05 2016 wrth the

provision to deposit the differentral amount between lhe amount put to tender and the quoted

rate, as Additional Performance Security (APS) along with therr tender to indemnify the Govt.

instantly against any such loss caused due lo acceptance of a tender with value less than

the amount put to tender.

The above O [V was challenged before the Hon'ble Hrgh Court of Orissa with a

prayer to quash the sard Office lt/emorandum. The Hon'ble Hrgh Court disposed the matter

on 24.07.2017 and batch of similar cases with certain observation and drrectron as cited

below.

"ln view of the matter. the Writ Petition is allowed to the extent that the condition

imposed by Office ltlemorandum dated 04.05.2015 by amending Para-3.5 5 (v) of Note-ll of

OPWD Code Vol lby modifying the same and providing that Addrtional Performance

Security (APS) of the amount of difference between the estimated cost and the cost of bid (lf

lower than the estimated cost) is to be provided at the time of submtssron of the bid. is

quashed

The sard conditron of providing Additional Performance Securrty of the amount of

difference can be rmposed only for a successful bidder which can be required to be

provided within such stipulated time as may be provided for, or else the bid of the successful

bidder would be cancelled and the security deposited would be foderted. rf permissible rn

law, and further proceeding for blacklisting would be inttiated as per law'
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The Ld. Govt. Advocate, O/o the Advocate General, Odrsha has oprned that pre

deposit of Additronal Performance Security (APS) has been quashed and as such that

should not be insisted upon by any Off icer-cum-Authority uniil it is set asrde / or stayed by

Supreme Court, if challenged. He has cited that tenders have been rejected on the ground of

non-deposrt of pre-Bid APS fhe Hon'ble High CourT of Orissa have taken a serious view

of rejection of tender on lhis ground and will take Sou Motu contempt proceeding

against the Officer including statutory authorities, which has been indicated as thls is

clear violation of order.

The matter as regard implementatron of orders 24.07.2017 passed by the Hon'ble

Court is under process at Govt. level

It is, therefore. requested that srnce Pre-Deposit of Additional Performance Security

(APS) has been quashed, the said condition of providing Additiona Performance Secunty of

the amount of drfference can be rmposed only for a successful brdder, which can be requrred

to be provided withrn such stipulated trme as may be provided in the Tender process unless

& until further instruction from Govt. in Works Department is received rn the n.tatter

lmmediate steps may also be taken at their level to issue instruction to this effect to the Sub-

Ordinate Offices under their control for the purpose.

Thrs may be taken as MOST URGENT.

Yours fa rthfu lly,

FA-cum- Add L SecretJ,l,f" ltvt)(rovt -
Memo No \t >-<-)r A/V dr >r ' 1.\)

Bhubaneswar I all Chref Engrneers,Copy forwarded to the EIC (Crvil), Odisha,

Odisha (under Works Deptt ) / CI\4D, OB & CC

necessary action.

Ltd. Bhubaneswar for information &

They are requested to issue instruction to this effect to the Sub-Ordinate Offices

under their control accordingly until further instructton

ELM')FA-cum- A dl Secreta7y

trlembNo- \'A)-8t- /|/v, dt t-'1 \)-
Copy forwarded to the Govt. Advocate, O/o the Advocate General, Odisha Cuttack

for information & necessary actron with reference to hts lelter No 22143 (2) dt.06 Og 2A17
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FA-crm- Ador 
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